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AbStraCt | The purpose of this article is to explain the so-called “agencification” in the European admin-
istration, a phenomenon that plays an increasingly important role in the activity of the Euro-
pean Union (“EU”). In fact, there are currently around thirty decentralized agencies, each performing different
functions and often replacing the institutions themselves. This diversity entails the risk of chaotic and uncoor-
dinated development, capable of adversely affecting the EU legal order. In order to establish common criteria
for the establishment of such agencies, the European institutions adopted in 2012 the so-called “Common Ap-
proach”, which introduces a number of common principles, thus making it possible to make “agencification” a
more coherent, effective and accountable process. The features of any European agency will then be presented,
with a view to enabling the reader to better understand the challenges that the EU has had to face in the course
of the evolution of its administrative structure. Also, this article has presented various facets of the phenomenon
of agencification in the European administration, explaining the status of agencies within the EU legal order,
how they are set up, their internal organization and funding, their decision-making procedures and how they
function. Agencies have also been classified according to certain categories in order to facilitate a better under-
standing of their “raison d’étre”. The challenges faced by the agencies in their day-to-day business have also
been presented. The article has also focused on their relationship with the EU institutions, in particular on the
control of legality carried out by the EU institutions. It has thus been shown that the agencies are far from op-
erating in a legal vacuum. Instead, they are firmly anchored in the EU’s institutional structure and subject to a
strict scrutiny of legality by various actors, including the Commission, the Parliament, the EO and the CJEU.
Agencification has succeeded in establishing itself as a new form of mixed administration, not initially provided
for in the Treaties, including the participation of the Member States, hereby promoting the acceptance of EU
law by the latter.
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I. Introduction

The purpose of this article is to explain the so-called “agencification” in the European administra-
tion, a phenomenon that plays an increasingly important role in the activity of the European Union (“EU”).
In fact, there are currently around thirty decentralized agencies, each performing different functions and
often replacing the institutions themselves. This diversity entails the risk of chaotic and uncoordinated
development, capable of adversely affecting the EU legal order. In order to establish common criteria for
the establishment of such agencies, the European institutions adopted in 2012 the so-called “Common Ap-
proach”, which introduces a number of common principles, thus making it possible to make “agencifica-
tion” a more coherent, effective and accountable process. The features of any European agency will then
be presented, with a view to enabling the reader to better understand the challenges that the EU has had
to face in the course of the evolution of its administrative structure.

II. Agencies within the EU institutional structure
1. Names of agencies

It should be noted at the outset that the name of an agency as such does not say much about its
legal status. Agencies can be called “agencies”, “offices”, “foundations”, “authorities”, etc. without any im-
mediate inference of their precise functions or their situation in the institutional structure of the EU. Ra-
ther, it is necessary to analyze its internal rules in detail in order to obtain more information. The aim of
this work is to demonstrate that it is possible to describe the main features of agencies despite their great

diversity.
2. Legal status

The treaties establishing the EU refer to “institutions, agencies and other bodies”, from which it can
be inferred that there are significant differences between these categories. Article 13 of the EU Treaty
(“TEU”) contains an exhaustive list of the institutions of this integration system, including the European
Parliament, the Council, the Commission and the Court of Justice of the EU (“CJEU”), to mention only those
most important for the purposes of this article. It is worth mentioning that the treaties do not include any
similar list of agencies. In fact, apart from certain exceptions limited to EUROPOL, EUROJUST, EDA and the
European Public Prosecutor’s Office (“EPPQO”)?, the treaties do not mention them at all. It is therefore fea-
sible to conclude that there is no limit on the number of agencies that can be set up, so that the EU can
make use of this power whenever it deems it necessary. As regards the modalities of their establishment,
it should be noted that, unlike the institutions, agencies are not based on the founding treaties themselves,
but on legal acts derived from EU law, namely regulations, which determine the objectives and compe-
tences of each agency. As defined in Article 288(3) of the Treaty on the Functioning of the EU (“TFEU”), a
regulation “has general application, is binding in its entirety and directly applicable in all Member States”.
In other words, agencies are created once their founding regulations enter into force in the EU legal order,
without the need for any transposition by the Member States. The latter will have to apply the regulation
as such, in full recognition of the agency created, which is particularly important for cooperation between
the agency and the Member States. In addition, while the institutions are established by the founding trea-
ties, i.e. legal instruments of public international law concluded by the Member States, agencies are estab-
lished only by the EU legislator in the framework of a regular legislative procedure. This has the advantage
of making it easier to change the powers and other characteristics of an agency, without having to resort
to the lengthy and politically risky procedure for amending the founding treaties, which requires the

2 European Public Prosecutor’s Office (Article 86 TFEU); Europol (Articles 85, 86 and 88 TFEU); Eurojust (Article 88 TFEU); EDA
(Articles 42 (3) and 45 TEU).
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approval of the Member States in accordance with their constitutional requirements, which may require
the agreement to be submitted to a referendum.

3. Legal personality and capacity

[t is important to highlight the fact that agencies have legal personality. They also enjoy in each of
the Member States the most extensive legal capacity accorded by national law to legal persons. These fea-
tures enable agencies to act alone, i.e. independently of the EU, in the international legal order and to con-
clude administrative arrangements with institutions, in addition to other EU agencies, Member States,
third countries and international organizations. The exercise of such legal personality is, however, limited
to what is strictly necessary to enable the agencies to fulfil the tasks assigned by the EU legislator. The
scope of such limitations can generally be inferred from the provisions of the founding regulation, which
will specify the procedures to be followed, as well as the institutions from which authorization will be
required in order to conclude an agreement with the above-mentioned entities. Administrative arrange-
ments will normally be subject to prior authorization by the Commission, which ensures that the agencies
do not exceed their powers, while it will be sufficient to inform Parliament once the agreement has been
concluded. The requirement of prior authorization implies that the Commission is also entitled to demand
amendments to the draft administrative agreement, which it considers necessary. The Commission will
therefore be able to impose on the agencies in a certain way their vision of how the agencies should fulfil
their tasks.

4. The role of the agencies in European public procurement

Legal capacity is essential for public procurement. The founding regulations specify that the agency
“may acquire or dispose of movable and immovable property”, which implies concluding contracts for the
sale of goods and the acquisition of services. Like the EU institutions, agencies need goods and services to
fulfil their tasks. Such contracts may provide for the purchase of mere office supplies or even highly tech-
nical equipment. The services purchased may be related to simple aspects such as cleaning up infrastruc-
ture or foreseeing activities inherent to their functions, such as the surveillance of the external borders of
the Schengen area and transporting illegal immigrants to their country of origin by means of a previously
hired private aircraft. Since agencies are part of the EU, they are obliged to apply the public procurement
rules set out in the financial regulations3. In order to take account of the particular status of agencies, spe-
cific rules (laid down in the ‘framework financial regulations’) apply#* and are incorporated into the finan-
cial regulations of the respective agencies. Agencies may conclude contracts with institutions, other agen-
cies and economic operators established in the EU or in third countries. In certain cases, inter-agency co-
operation is expressly provided for in the founding regulations in order to ensure the unity and coherence
of the EU legal order, such as cooperation with the CDT and the Publications Office, entities entrusted with
specific tasks.

In this context, it is important to mention that, when the EU exercises exclusively the competences
of its States in the area of international trade in goods and services®, the World Trade Organization
(“WTO”) agreements provide that the EU is a full member, together with its 27 Member States. It must
therefore comply with the obligations arising from those agreements. Given the fact that they are not

3 Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the financial rules applicable to
the general budget of the Union, amending Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013, (EU) N°
1304/2013, (EU) N° 1309/2013, (EU) N° 1316/2013, (EU) N° 223/2014, (EU) N° 283/2014, and Decision 541/2014/EU and repealing
Regulation (EU, Euratom) N° 966/2012 (OJ L 193, 30.7.2018, p. 1).

4 Commission Delegated Regulation (EU) 2019/715 of 18 December 2018 on the framework financial regulation for the bodies set up
under the TFEU and Euratom Treaty and referred to in Article 70 of Regulation (EU, Euratom) 2018/1046 of the European Parliament
and of the Council (OJ L 122, 10.5.2019, p.1).

5 The EU’s exclusive competence for external trade in goods and services derives from Article 2(1) TFEU in combination with Article 3
(1)(e) TFEU.
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explicitly listed in the Government Procurement Agreement (“GPA”) as public authorities subject to the
provisions of this Convention, agencies themselves are not obliged to comply with WTO rules on govern-
ment procurement, unlike certain EU institutions, such as the Council, the Commission and the European
External Action Service. This means that agencies have a greater margin of discretion in the area of public
procurement as regards acquisition from third countries.

5. Administrative autonomy

Agencies enjoy administrative autonomy in the sense that they can freely decide on their staff and
internal organization in order to respond adequately to their respective needs, obviously provided that
compliance with the existing legal framework is ensured. They may recruit and dismiss staff in accordance
with the provisions of the Staff Regulations of Officials and the Conditions of Employment of Other Serv-
ants (“CEOS”) of the EU, which apply to officials and temporary/contract agents respectivelyt. While the
institutions employ officials and temporary/contract staff, the second category of staff in the agencies pre-
dominates. While officials are appointed by an administrative act, staff members conclude employment
contracts with the agency. The duration of such contracts may vary from agency to agency, ranging from 3
years (renewable), as in FRONTEX, to 9 years (non-renewable), as is the case in EUROPOL.

Having administrative autonomy also means that agencies can set their own specific objectives and
take the necessary measures to achieve them, obviously within the limits set by the founding regulation
and the political priorities identified by the main EU institutions in this area, i.e. the European Council, the
Council of Ministers and the Commission’.These institutions set out the political priorities to be subse-
quently implemented by the agencies through an action plan.

The agencies also have a certain financial autonomy and can decide which projects the funds shall
be allocated to. Each agency adopts its own internal financial regulation, which reflects the provisions of
the financial regulation applicable to the institutions and requires compliance with EU financial princi-
pless. It should be noted in this context that the funding of agencies comes to a large extent from the EU
budget, contributions from Member States and associated States participating in the activities of these
agencies, as well as services provided. Where third countries participate in the activities of the agencies,
they shall be obliged to contribute to the budget of the respective agency, in accordance with the provisions
contained in the founding regulations and association agreements with the EU. As will be explained below,
Parliament adopts the EU’s multiannual budget, which includes the resources to be allocated to the respec-
tive agencies. This power gives Parliament considerable power, making it a guarantor of democratic con-
trol over the agencies’ activities.

6. A new form of European administration
(a) The concept of administration

From a legal perspective, the concept of “administration” means the application and enforcement
of EU law by competent authorities. Application involves both a de facto activity and the adoption of im-
plementing rules or legal acts. [t differs from the legislative activities attributed to both the Parliament and
the Council and the judicial role assigned to the CJEU. The EU follows in some way the model of the division
of powers known at state level without copying it completely. In the course of its history, the EU has de-
veloped various types of administration, making “agencification” a new form, which, as will be seen below,
has raised questions as to its compatibility with the founding treaties. Before setting out what this new
type of administration consists of, it is useful to briefly describe its more traditional forms.

6 Regulation N° 31 (EEC) 11 (EAEC) laying down the Staff Regulations of Officials and the Conditions of Employment of Other Servants
of the European Economic Community and the European Atomic Energy Community.

7 Lenaerts, K./Van Nuffel, P., European Union Law, 3 edition, Oxford 2011, 13-123, p. 559.

8 These are the principles of unity, budgetary accuracy, annuality, equilibrium, unit of account, universality, specification, sound financial
management and transparency.

YACOIIMC 2/2020 | 47

vdvdl OJOHUITALALIHON DULI0DVH UUAIDHIVANA



TEMA | MDKHAPO/IHE CITIBPOBITHULTBO I KOHCTUTYLIIMHA IJEHTUYHICTb

(b) Traditional forms of administration

One of the traditional forms of administration is the direct application of EU law by the institutions
themselves. The role of the Commission as an executive body par excellence must be emphasized in this
context. Another form of administration consists of its indirect application by the Member States, which
are called upon to determine the necessary bodies and procedures (“procedural autonomy”)?, imposing as
the sole condition that enforcement is effective (“principle of efficiency”) and that the rights granted to
individuals are not treated less favorably than the rights guaranteed by national law (“principle of equiv-
alence”)10. Article 291 (1)TFEU, according to which “Member States shall adopt all measures of national
law necessary to implement legally binding EU acts” is based on the premise that this is the standard form
of administration!!. EU law generally leaves Member States freedom to apply substantive and procedural
administrative law, as long as it does not regulate this matter. Within this category of indirect application,
it is possible to identify the constellation in which EU law does not give Member States any discretion,
requiring its application as such by the national authorities. According to another constellation, EU law
confers a margin of discretion on the national authorities, merely determining the objectives to be
achieved, as well as certain useful criteria to be taken into account, so that the Member States are called
upon to adopt their own rules in order to ensure its application at the national level.

(c) Administration through agencies

Administration through agencies, not foreseen at the time of the creation of the EU, is clearly dif-
ferent from the more traditional forms described in the previous paragraph, in that it provides for the
creation of joint institutional structures, allowing for the joint participation of supranational and national
entities!2. The agencies are supranational entities that, however, require the cooperation of the Member
States in order to make their actions effective. Member States are represented in the agencies by the mem-
bers of the Management Board, who have the right to vote and participate in the preparation of decisions,
as well as in the control of the activity of the respective agency. Member States thus become part of the
administration in so far as they are called upon to implement the decisions taken by the agency at their
national level. The Member States therefore play a decisive role in the preparation, adoption and imple-
mentation of administrative measures, which has the advantage of ensuring that this form of administra-
tion is accepted. This in turn has the consequence of ensuring the effective implementation of EU law at
the national level. Through their representation on the Board, Member States become aware of their re-
sponsibility (“accountability”) in the decision-making process at the supranational level. The need for a
dialogue with representatives of other Member States and institutions reminds them that there are differ-
ent realities that need to be taken into account. In some way, Member States gain access to the suprana-
tional perspective, forcing them to abandon national egoism. It should be noted in this context that the
possibility of having an exchange with colleagues from other Member States on essentially technical as-
pects has the advantage of “depoliticizing” many potentially sensitive issues, which the EU had already
achieved at the beginning of the European integration process by assigning tasks to the Commission as a
supranational entity.

9 Article 19(1) TEU refers to the procedural autonomy of the Member States. However, it refers to a specific area related to “remedies
necessary to ensure effective judicial protection in the fields covered by EU law”. It is therefore not so relevant in the purely administrative
context at issue in this article.

10 See judgment of the CJEU of 4 October 2018, Kantarev, C-571/16, EU:C:2018:807, paragraphs 124 and 125, as well as Judgment of 8
March 2017, Euro Park Service, C-14/16, EU:C:2017:177, paragraph 36.

11 Frenz, W., ,,Vollzug des Europarechts®, Handbuch Europarecht, Berlin/Heidelberg 2010, paragraph 1743, p. 523.

12 Callies, C., EUV/AEUV — Das Verfassungsrecht der Europdischen Union mit Europdischer Grundrechtecharta (ed.Christian Cal-
liess/Matthias Ruffert), Munich 2011, Article 13 EUV, paragraph 36, p. 221, refers to the creation of a “European administration network”
through a union of the national and the supranational administrative bodies.
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The agencies thus form an intermediate form of administration between the purely supranational
and decentralized ones. As Member States are responsible for implementing EU law, often assisted by the
agency, the Management Board can itself verify compliance with this obligation and record this in a regular
report of activities. By informing Member States of the progress in implementing EU law at the national
level, they can put political pressure on those who show compliance deficits, which has the effect of allevi-
ating the work of the Commission, which generally has the role of “a guardian of the treaties” in the EU
legal order. Breaches of law by Member States can thus be prevented, making it unnecessary for the Com-
mission to initiate infringement proceedings against them. In addition to the Management Board, the
agency is supported by national experts who can meet at the Agency’s headquarters and discuss current
problems. This representation of the Member States allows them to infer that the agency “belongs” to them,
which, however, should not lead to the erroneous conclusion that the barrier between the supranational
level and the national level ceases to exist. This form of administration aims to achieve greater involvement
of Member States in decision-making at supranational level.

(d) Classification of agencies

When talking about “administration” by agencies, it is essential to take account of the type of func-
tions they perform. The variety of functions allows them to be classified more precisely. In order to avoid
misunderstandings, it is worth pointing out beforehand that this article deals only with so-called “decen-
tralized agencies”, but not with “executive agencies”. The second category of agencies comprises adminis-
trative entities incorporated in the internal structure of the Commission, without legal personality, which
have been entrusted with the task of implementing certain Commission programs. The first category of
agencies includes administrative entities having legal capacity, as mentioned above, the functions of which
differ from those normally performed by the Commission.

With regard to the tasks generally assigned to agencies, a distinction can be made between (i) the
collection and dissemination of information, (ii) technical assistance, (iii) the regulation of a given area,
(iv) supervision/control and (v) the implementation of operations!3.While certain agencies fulfil their role
by assisting the Commission and the Member States or by producing soft law documents, allowing Member
States to apply EU law more efficiently, others can directly influence the internal market by taking deci-
sions that affect the legal position of economic operators. Some agencies are also responsible for sending
staff to the Member States or even to third countries, in order to implement European legislation. Some
agencies provide services to others, thereby strengthening the cooperation network.

[tis also, in principle, possible to classify agencies according to their respective area of competence,
the pillar in which they were established (Community or intergovernmental, depending on the division
that existed before the entry into force of the Lisbon Treaty), by period of creation, size, the circle of ben-
eficiaries of the agency’s services, the origin of its resources and funding, the type of administrative board,
etc. These classification criteria are less widely used, being the “type of function” exercised by the respec-
tive agencies (see the various “tasks” listed above) the most common criterion.

(e) The concept of “administrative law” in the EU legal order

A brief parenthesis should be made in order to explain the concept of “administrative law” in the
EU legal order. As in national legal systems, this concept deals with substantive and procedural adminis-
trative law. Under “substantive” law, there is a general understanding of the set of rules that articulate EU
policies, be it at the supranational or national level, while “procedural” law regulates the way in which EU
institutions, Member States and individuals interact.

13 There are several possible types of classification. See in this regard the report of the European Parliament’s Constitutional Affairs
Committee of 30 January 2019 on the implementation of the legal provisions and the Joint Statement ensuring parliamentary scrutiny over
decentralized agencies (procedure: 2018/2114 (INI)/Document: A8-0055/2019).
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EU administrative law is as old as the integration process itself. Regardless of whether it concerns
the rules on aid to agriculture, the provisions relating to the customs union, the authorization of mergers
between undertakings, the registration of trademarks, etc., the administrative law of the EU is now omni-
present. The EU was born as a highly bureaucratic organization with a view to fostering cooperation be-
tween Member States. As the EU is increasingly assuming competences previously exercised by the Mem-
ber States, it is clear that the national administrative law is being replaced by a new supranational admin-
istrative law of its own. This new supranational administrative law is built on the legal traditions of the
Member States, incorporating general principles as important as the principle of proportionality and the
principle of legal certainty, which in turn knows various expressions, such as legitimate expectations and
the prohibition of retroactivity!4. These are supplemented by other essential principles of administrative
law, such as the obligation to state reasons for decisions taken by the EU institutions and to grant access
to the file.

These principles were often codified in administrative law itself, which could constitute a single
regulation. However, it was the CJEU, which, firstly, required that they be taken into account even if they
were not expressly codified and, secondly, developed other principles that the legislator had not initially
envisaged. The CJEU has therefore played a major role in the development of supranational administrative
law. Many of these principles created by case law were subsequently incorporated into the EU administra-
tive codes. More importantly, some of these principles have even been codified in the Charter of Funda-
mental Rights?5 (if not already found in the founding treaties themselves¢), which has the status of pri-
mary law in the EU legal order?’. It should be borne in mind that this does not prevent the CJEU from
further developing principles of administrative law. On the contrary, the CJEU has the power to interpret
the principles already recognized in the Charter of Fundamental Rights and to make them evolve, while at
the same time creating new principles!8. The CJEU’s competence to develop EU law through its case law
has been recognized even by the constitutional courts of the Member States?9, leaving aside specific cases
of opposition by national courts20.

The term “codes” should be used in the plural, as there is no single EU administrative code to date.
The applicable administrative law may vary considerably depending on the subject matter. Although there
are often general principles, which, as the term itself states, are of “general” (or “universal”) application,
they may find a different expression, depending on the requirements of administration. For example, the
obligation to state reasons may depend on the administrative context and the interest, which an individual

14 Widdershoven, J., “Developing administrative law in Europe: Natural convergence or expected university?”, Review of European Ad-
ministrative Law, Vol. 7, No 2, 2014, p. 9.

15 See Article 41 of the Charter, which refers to the principle of good administration, according to which everyone has the right to have
his or her affairs handled impartially, fairly and within a reasonable time by the institutions, bodies, offices and agencies of the EU. This
right includes in particular: the right of every person to be heard, before any individual measure which would affect him or her adversely
is taken; the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and of
professional and business secrecy; the obligation of the administration to give reasons for its decisions. In addition, everyone has the right
to compensation by the EU for damage caused by its institutions or by its servants in the performance of their duties, in accordance with
the general principles common to the laws of the Member States. Finally, any person may contact the EU institutions in one of the lan-
guages of the Treaties and must receive an answer in the same language.

16 See Article 5 TEU, which refers to the principles of subsidiarity and proportionality, as well as Article 296 TFEU on the obligation to
state reasons for legal acts adopted by the EU institutions. Furthermore, Article 298(1) TFEU states that “in the performance of their tasks,
the institutions, bodies, offices and agencies of the EU shall rely on an open, efficient and independent European administration.”

17 See Judgment of the CJEU of 19 January 2010 in Case C-555/07, Kiiciikdeveci, EU:C:2010:21, paragraph 22.

18 This is mainly due to the fact that Article 6 TEU distinguishes between the rights, freedoms and principles set out in the Charter of
Fundamental Rights of the EU, on the one hand, and the general principles of EU law, on the other, which are influenced by the interpre-
tation given to the European Convention for the Protection of Human Rights and Fundamental Freedoms.

1 See judgment of the German Federal Constitutional Court of 6 July 2010 in Case 2 BvR 2661/06,
DE:BVerfG:2010:rs20100706.2bvr266106, paragraph 62.

20 See Kithn, W.M., “The non-contractual liability of the EU following the violation by the CJEU of the fundamental right to a reasonable
length of proceedings”, Review of the Secretariat of the Permanent Court of Review of Mercosur, 6, No 12, September 2018.
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may have in knowing the reasons for the adoption of a particular administrative decision affecting him?21.
Such a decision may also be subject to a less strict legal review in the light of the principle of proportion-
ality, depending on the discretion enjoyed by the administration. Furthermore, considerations of public
security may require a nuanced application of these principles?2. The time limits for submitting an appli-
cation or lodging an appeal may be shorter than for other cases, depending on the interest of the admin-
istration in creating legal certainty. Certain remedies may provide for a full review of legality or be limited
to preventing arbitrary decisions?3.These considerations prevent the creation of a single administrative
code.

Furthermore, it is important to bear in mind in this context that EU administrative law includes not
only general principles with legal force, breach of which may lead to the unlawfulness (or even nullity) of
the administrative decision, apart from a right to compensation for the prejudice suffered by the person
concerned, but also other principles whose observance is merely recommended in order to ensure “good
administration”. There are certain requirements for “good administration” which, if not fulfilled, do not
necessarily lead to the unlawfulness of an administrative decision. Failure to comply with those require-
ments is simply an instance of maladministration, which must be avoided. The distinction between these
requirements and legal defects is not always easy, especially as certain legal defects may be remedied by
the administration itself because they are not considered to be so serious. This is generally the case for
certain formal errors, which do not affect the substance of the administrative decision. However, it is im-
portant to be able to differentiate between different cases, as this depends on the competence of the EU
bodies responsible for enforcing legality. Thus, while the CJEU is solely responsible for examining defects
in law, the European Ombudsman (“E0Q”) also deals with cases of “maladministration”, in accordance with
Article 228 TFEU?4. Its competence is therefore much broader, regardless of the very specific instruments
that the latter has at its disposal, which essentially consist in the possibility to publicly denounce instances
of maladministration and to ask the authorities to remedy them.

Despite the difficulty in creating a single EU administrative code, there have already been some
attempts to at least codify procedures. It is worth mentioning the Parliament’s resolution of 15 January
2013 recommending to the Commission the creation of an EU Law on Administrative Procedure?s. For its
part, the Court of Auditors in its Opinion N° 1/2015 called for the same idea26. On 13 January 2016, a pro-
posal for a regulation on administrative procedure for the EU was published, after being adopted by the
Parliament’s Committee on Legal Affairs the previous week.

The codification of EU administrative law has important consequences, as it has the effect of com-
plementing or even replacing national administrative law. This means that national authorities will have
to apply autonomous concepts in accordance with the requirements of the EU legal order. Where the EU
legislator does not provide for specific administrative procedures, substantive law must be applied in ac-
cordance with the procedures known under national administrative law while respecting the procedural
autonomy of the Member States referred to above. However, should the EU legislator decide to regulate

21 See, to that effect, judgments of 15 November 2012 in Cases C-539/10 P and C-550/10 P Al-Agsa v Council and Netherlands v Al-
Agsa, EU:C:2012:711, paragraph 139; of 11 July 2013 in Case C-444/11 P Team Relocations and Others v Commission, not published,
EU:C:2013:464, paragraph 120, and of 28 March 2017 in Case C-72/15, Rosneft, EU:C:2017:236, paragraph 122.

22 See judgment of 15 February 2016 in Case C-601/15 PPU, J.N, EU:C:2016:84, paragraph 53.See, to this effect, Van Drooghenbroeck,
S./Rizcallah, C.:Charte des droits fondamentaux de ['Union européenne — Commentaire article par article, Bruylant, Brussels, 2018,
pp-1099 and 1103.

23 See opinion of Advocate General Pikamée of 9 September 2020 in joint cases C-225/19 and C-226/19, RN.N.S. and K.A. v Minister
van Buitenlandse Zaken, EU:C:2020:679, paragraph 99.

24 The EO and the Commission have separately developed “codes of good administrative conduct”, which have no legally binding force.
However, they have some authority in the administrative practice of the European institutions and other entities in so far as they incorporate
principles recognized by the case law of the CJEU, the founding treaties of the EU, as well as the Charter of Fundamental Rights.

25 European Parliament resolution of 15 January 2013 with recommendations to the Commission on a Law of Administrative Procedure
of the European Union (procedure: 2012/2024 (INL); document: A7-0369/2012).

26 Opinion N° 1/2015 of the Court of Auditors of the EU on a proposal for a Regulation of the European Parliament and of the Council
amending Regulation (EU, Euratom) N° 966/2012 on the financial rules applicable to the general budget of the Union (2015/C 52/01) (OJ
C52,13.2.2015,p. 1).
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itself the procedures to be followed when applying substantive administrative law, this will obviously have
as a consequence that the said procedural autonomy will be diminished.

7. Institutional openness

The EU is very concerned about the integrity of its legal order, and the CJEU has on many occasions
stressed the need to preserve its unity, coherence and primacy?’. While it is true that the European inte-
gration process has evolved to the point of accepting “multiple speed integration”, allowing Member States
to join the various integration projects offered by the EU (e.g.: the monetary union, the area of freedom,
security and justice, the establishment of the Unified Patent Court (“UPC”) through the “enhanced cooper-
ation” mechanism under Article 329TFEUZ8, the security and defense cooperation in the framework of the
so-called “permanent structured cooperation” provided for in Articles 42 (6) and 46TFEU29, etc.) where
they consider it appropriate, it is clear that certain limits to such flexibility have been established. As re-
cently seen during the negotiations between the EU and the UK related to the withdrawal of the latter and
the conclusion of a partnership agreement that still needs to be defined in contractual terms, the EU is
opposed to any kind of segmentation of the internal market30.The EU therefore rejects the UK’s proposal
to remain in the internal market after becoming a third country, whilst totally excluding or at least signif-
icantly limiting the free movement of workers.

With the exception of this particular case, the EU has on certain occasions accepted that third coun-
tries voluntarily join the integration process without having to join the EU and obtain full membership
status. This is the case for internal market integration with certain Member States of the European Free
Trade Association (“EFTA”)31, achieved through the conclusion of the Agreement on the European Eco-
nomic Area (“EEA”). This agreement allows for an extension of the EU internal market freedoms to these
states32. Another example illustrating the openness of the European integration process is the participa-
tion of EFTA States in the Schengen legal acquis, i.e. the set of rules allowing the free movement of persons
exempted from border controls in the geographical area made up by the participating States33. This par-
ticipation is possible thanks to the agreements concluded between the EU and the respective EFTA States.

Due to the high degree of integration in the above areas and taking into account the need to ensure
uniformity in the application of EU law, it is necessary to provide for a very close institutional cooperation.
[t is precisely in this context that the administrative aspect becomes essential. It is important to stress that
the manner in which EFTA States have joined the internal market and the Schengen area is quite different.
While in the first case, rather complex parallel institutions have been set up within EFTA (the so-called
“two pillar structure”), thus ensuring formal autonomy, in the second case, the EFTA States have joined
the EU individually on the basis of bilateral agreements providing only for basic institutionality, in the form
of joint committees. The participation of the EFTA States in both projects raised some problems, due to the
fact that the phenomenon of agencification exists in both areas. Because several agencies operate in the

27 Opinion 2/13 of the CJEU of 18 December 2014 on EU accession to the European Convention on Human Rights, paragraphs 164 et
seq.

28 The UPC is not incorporated into the CJEU, but constitutes a separate jurisdiction, created on the initiative of most Member States
(Poland, Spain and Italy were opposed at an inception) and some third states on the basis of an international agreement. Despite its origin
in international law, the UPC will have to apply the substantive patent law created by the EU through two regulations. Patents issued will
have a dual effect, in the sense that they are supranational and national in nature (in all participating States).The seat of the UPC will be
located in Paris, with sections in London and Munich, and regional and local divisions (see Wathelet, M./Wildemeersch, J., Contentieux
européen, 2nd edition, Brussels 2014, p. 89).

29 See Lopez-Jacoiste Diaz, E., "The New Permanent Structured Cooperation: Definitive impulse for a common security and defense
policy in Europe ", Spanish Yearbook of International Law, 34, 2018, p. 1075, for further details.

30 On the Brexit process, Kithn, W.M., “Legal aspects and political prospects of a possible withdrawal from the European Union by the
United Kingdom”, Revista de la Secretaria del Tribunal Permanente de Revision del Mercosur, No 8, August 2016, p. 64.

31IEFTA Member States are Iceland, Norway, Liechtenstein and Switzerland.The first three are part of the European Economic Area.

32 See on the EEA, Kiihn, W. M., “Reflections on possible regional convergence with the participation of the Andean Community and
Mercosur. Lessons from European integrative experience ", International Policy, N° 109, July-September 2013.

33A11 EFTA Member States are part of the Schengen area.
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field of the internal market and the Schengen area, the way in which EFTA States can participate in the
work of these agencies had to be established. Otherwise, it would have been very difficult to ensure that
the decisions taken within the agencies would be implemented in those States. It would also have been
difficult to resolve the sensitive problem of the democratic legitimacy and the validity of EU law in the legal
systems of the EFTA States. In addition, it would have been a waste of resources not to benefit from the
technical expertise of experts from these countries. It should be borne in mind that Article 100 of the EEA
Agreementitself requires the participation of those States in the phase preceding the legislative procedure,
which is influenced by the opinions of experts (“decision sharing”). This form of participation is perfectly
compatible with the EU treaties as it does not mix up the status of a “Member State” and that of an “asso-
ciated State”. It should be recalled that under EU law, the status of “associated State” is generally granted
less privileges compared to the status of “Member State”, as the first status mentioned does not provide
for any participation in the EU legislative process within the Council. Instead, the associated States must
accept legislative acts adopted by the EU legislator and, if provided for in the association agreements,
transpose them into their national legal order3+. It is obvious that the autonomy of the EU legal order is not
undermined by a simple “technocratic” participation in the good functioning of the EEA. The founding reg-
ulations of certain agencies provide for the participation of EFTA States as voting members (in matters
concerning them) in the Management Board, while in other agencies at least one observer status is pro-
vided for3s.

Institutional openness in agencies is not limited to third countries but extends even to international
organizations. Since the agencies constitute genuine centers of technical competence3s, it would be incon-
ceivable to disregard the support of international organizations and non-governmental organizations op-
erating in the same field. The founding regulations of the various agencies take account of this by providing
for the participation of specialized entities within the consultative bodies of the respective agencies, which
allows for a useful exchange of ideas. In certain cases, international organizations are even represented in
the Management Board, but without having the right to vote. The participation of international organiza-
tions, of which the EU itself is not a member (but its Member States) — such as the UN Refugee Agency
(“UNHCR”) in EASO’s Management Board and FRONTEX'’s Consultative Forum — is a remarkable fact
demonstrating the EU’s commitment to the international community.

8. Inter-agency Cooperation

Being part of the EU’s institutional structure, it is consistent that agencies are called upon to coop-
erate in areas of common interest. The agencies’ cooperation with the CDT and the Publications Office in
the area of public procurement, which is expressly provided for in the founding regulations, has already
been mentioned above. Apart from this, agencies operating in a similar field or interested in a given cate-
gory of services can cooperate and acquire them jointly (“joint procurement”). The EU financial regulations
provide for such cooperation in order to reap the benefits it brings, i.e. saving financial resources and ben-
efiting from synergy effects. This type of cooperation generally requires that two or more agencies agree
on the services or goods to be procured (e.g. the purchase of aerial surveillance services between FRON-
TEX, EFCA and EMSA), the modalities of inter-party cooperation (internal allocation of resources or goods
purchased according to the needs of each agency), as well as the organization of the procurement proce-
dure (publication of a call for tenders, evaluation of tenders, award of the contract).

Many agencies are meant to collaborate with each other because they operate in the same field.
The EU legislator has often even provided for complementarity of tasks, making certain agencies natural
allies. This is the case for agencies such as FRONTEX, EUROPOL and EUROJUST, which are responsible for

34 However, this does not preclude ad hoc adaptations to EU legislative acts in the framework of the Joint Committee (the Association’s
decision-making body) in order to take into account the needs of the Associated State.

35> Oesch, M./Lang, A., ,,EU-Agenturen und die Schweiz", Zeitschrift fiir Europarecht, N° 6, November 2014, p. 136.

36 Chiti, E., “Is EU Administrative law dealing in some of its crucial tasks”, European Law Journal, Vol. 22, N° 5, September 2016,
p. 589.
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fighting crime in the so-called area of freedom, security and justice set out in Article 3(2) TEU. The eu-LISA
agency could also be added to this list due to its IT support to the above-mentioned agencies operating in
this area. Where the Treaties do not provide for explicit cooperation, such cooperation is regulated in an
abstract manner in the founding regulations by conferring the respective agencies the power to conclude
administrative arrangements between them, in which the terms of cooperation are laid down in detail. The
requirement to submit such administrative arrangements to the Commission for approval (and to inform
Parliament thereof) ensures that the requirement of compatibility with EU rules is respected, as will be
explained below.

Cooperation between agencies can also be achieved through an exchange of knowledge and expe-
rience in areas, which may cover issues as diverse as civil service matters, public procurement, litigation,
as well as the creation of a European school for the children of civil servants in the host Member State.
Knowledge sharing can happen either directly between agencies or in a more institutionalized framework
such as the “EU Agencies Network”, to which the Commission is also usually invited. As agencies face very
similar challenges, it is understandable that such close cooperation has been developed. The younger agen-
cies thus benefit from the experience gained by the older agencies. The meetings of the EU Agencies Net-
work take place in different formats, according to the respective topics to be dealt with. Of particular in-
terest is the network of lawyers, where topical legal issues are discussed. They are usually organized at
the seat of the agency holding the rotating presidency.

III. Creation and legal basis
1. Method of creation

As stated at the outset, agencies are created through the adoption of founding regulations that set
out the objectives and competences of every agency, as well as the organizational structure and decision-
making procedures. They also regulate fundamental aspects of EU law, such as legal personality and ca-
pacity, non-contractual liability, the power to conclude agreements, the seat of the agency, immunities, the
application of financial and staff regulations, language arrangements, provisions on public access to docu-
ments and data protection. The use of the regulation as a legal instrument allows for a swift establishment
as well as a flexible modification of the functioning of the agency, as the EU legislator may, if necessary,
make a punctual amendment to the relevant provisions. This is how the legislator has repeatedly re-
sponded to crises, such as the migration crisis that led to an extension of competences of the FRONTEX
and EASO agencies?’. It also ensures immediate and uniform application by the Member States, without
the need for transposition into national law.

While it is true that, hypothetically, recourse could be had to other legal instruments referred to in
Article 288 TFEU, such as a directive or a decision, it should be noted that only the regulation ensures that
the constituent act has sufficient normative value to regulate matters as important as legal personality, as
well as of a substantive and procedural nature, thus completely dispensing with a legislative complement
at national level which could jeopardize legislative and administrative uniformity. These are the main rea-
sons why the regulation is the primary legal instrument for setting up agencies. The establishment of EU-
ROPOL confirms this, since this agency was initially set up (in 1992) on the basis of an international agree-
ment (which entered into force only in 1998), which was subsequently replaced by a framework decision
and finally by a regulation. EUROPOL thus underwent a transformation from an intergovernmental to a
supranational agency38. EUROJUST experienced a similar evolution due to the fact that cooperation in
criminal matters began to take place within a strictly intergovernmental framework. With the dissolution
of the supranational and intergovernmental pillar structure (commonly known as the “Greek temple struc-
ture”) following the entry into force of the Lisbon Treaty, criminal cooperation has been placed on a new
legal foundation, which, however, retains certain particularities.

37 Peers, S., EU Justice and Home Affairs Law, 4th edition, Vol. 1 (EU Immigration and Asylum Law), Oxford 2016, p. 150.
38 Mollers, R., Polizei in Europa — Die Sicherheitsagenturen EUROPOL und FRONTEX im Raum der Freiheit, der Sicherheit und des
Rechts, 2" edition, Frankfurt 2017, p. 53.
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Although this article focuses on the establishment of agencies, it is also necessary to take into ac-
count the competence of the legislator to close them, following the same legislative procedure that led to
their creation. It also has the power to amend founding regulations and to merge agencies. It should be
noted that to date none of the agencies has been closed, merged or significantly modified in their scope,
except for the European Agency for Reconstruction, which was set up in 1999 and wound up in 2008. Over
the past ten years, the Commission has twice proposed to merge agencies for reasons of coherence, but
did not obtain Parliament’s agreement39. In 2007, the Commission’s impact assessment accompanying the
proposal for a European Electronic Communications Market Authority (which became BEREC Office in
2009) suggested merging ENISA with the new authority, but the legislator chose instead to create a sepa-
rate new body that would coexist with ENISA. CEPOL provides online and face-to-face training sessions
for police officers and is closely linked to EUROPOL. In 2013, the Commission presented a legislative pack-
age, based on an impact assessment, proposing to merge EUROPOL and CEPOL for reasons of efficiency.
However, Parliament rejected the proposal. This is why the agencification process seems to be moving
forward rather than being reverted.

2. The headquarters agreement concluded with the host Member State

In a certain way, European agencies reflect the idea of a federal and decentralized EU, due to the
fact that they have their headquarters outside Brussels, Luxembourg and Strasbourg, informally referred
to as “EU capitals”. To some extent, agencification in the EU is inspired by similar processes that have taken
place in other parts of the world, especially in federally structured States such as the USA and Germany.
The idea of decentralization responds to the need to create an institutional structure that is closer to the
citizen. Agencification is thus a reaction to resentment towards Brussels, which is widely cultivated by
certain groups of eurosceptics and nationalists. On the other hand, the idea of becoming the seat of an
agency has become very popular among Member States, which even compete to be granted such status.
This has been the case recently for EMA, which, after years in the UK, has had to look for another home
state following Brexit. Several Member States submitted proposals for cities that could provide suitable
conditions for hosting this agency, with Amsterdam being eventually selected. The same was true for EBA,
which was also based in London before Brexit and ultimately moved to Paris. There are various reasons
for such a positive stance towards agencies, such as the reputation of being a host State, the expected ben-
efits of public procurement and the employment of nationals of that Member State, the hope of being able
to influence in some way the policy of the agency, among others. The seat of an agency is determined by
common agreement of the Member States within the Council. Recently, it was the Commission that has
been proposing possible headquarters, based on applications previously submitted by the Member States,
which highlight the advantages of their respective cities, e.g. geographical location, connectivity, infra-
structure, availability of buildings, quality of life, etc. All these criteria play an important role in the choice
of the city where the seat is located.

Although the founding regulations (complemented by the provisions of the Treaties) contain legal
provisions allowing an agency to operate autonomously immediately after its creation by regulating es-
sential aspects such as finance, immunities, employment, functions, etc, it is inevitable in practice to con-
clude headquarters agreements with the host Member States#0. Indeed, the founding regulations expressly
require this. There are several aspects that need to be regulated in more detail in a headquarters agree-
ment, such as relations with national authorities, the respect of the inviolability and the immunity of the
agency (infrastructure, archives, telecommunications) and its staff, the availability of a multilingual school
for staff children, the construction and availability of infrastructure, the protection of the agency’s prem-
ises, exemptions of taxes and customs duties, access to the national health system, entry and stay permits,
etc. All these aspects require negotiations between the agency and the host Member State, which in some

39 Court of Auditors, Special Report “Future of EU Agencies — Reinforcing flexibility and cooperation” (2020), p. 22.
40 Report from the Commission to the European Parliament and the Council on the implementation of the Joint Statement and Common
Approach on the location of the sites of decentralised agencies, COM (2019) 187 final, p. 8.
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cases have even lasted for years. From a legal point of view, the host agreement is an instrument of public
international law, which can be concluded by the agency itself because of its legal personality. At the same
time, it cannot be denied that it is also part of the EU legal order, as it implements provisions of primary
and secondary law. Although it is concluded and amended in accordance with the rules of public interna-
tional law (and the constitutional law of the seat State), it is impossible to interpret its provisions without
taking into account the objectives of EU law. It can therefore be concluded that the host agreement is a
necessary complement to ensure the proper functioning of any agency. The existence of a headquarters
agreement ensures legal certainty in the host State, as the national authorities are sometimes not fully
aware of the prerogatives of a EU agency on their territory. The possibility of being able to consult a legal
document drafted in the official language of that Member State is an aspect of immeasurable value in ad-
ministrative practice.

3. Conflict with the principles of conferral of powers and institutional balance

The existence of a large number of agencies suggests that their creation does not face obstacles
that are difficult to overcome. This is precisely a major problem that needs to be discussed below. In so far
as agencies are increasingly entrusted with powers, there is a risk that the EU institutions, which are ex-
pressly created by the founding treaties, may interpret this phenomenon as an implicit delegation of pow-
ers and, consequently, reject any liability for the infringement of the rights of individuals. Indeed, the pos-
sibility cannot be ruled out that the creation of agencies endowed with sovereign powers might blur the
division of powers provided for in the treaties. Uncertainty as to the extent of the respective agencies’
competences may even lead to an agency unduly exceeding its power to act (“ultra vires” activity)+!. The
examples mentioned above suggest that the phenomenon of agencification could be incompatible with two
core principles of EU law: conferral of powers and institutional balance.

(a) The principle of conferral

The EU has only the competences conferred by the Treaties. In accordance with this principle, laid
down in Article 5(2) TEU, the EU may act only within the limits of the competences conferred by the Mem-
ber States in the Treaties to attain the objectives set out therein. Competences not attributed to the EU by
the Treaties remain with the Member States. The Lisbon Treaty clarifies the division of competences be-
tween the EU and EU countries. These competences are divided into three main categories: exclusive com-
petence; shared competences; and supporting competences. In principle, by not providing for the possi-
bility to set up agencies other than those explicitly mentioned in the Treaties, it could be argued that only
the institutions listed in Article 13 TEU can exercise the powers conferred on the EU.

On the other hand, it should be noted that there is no provision in the Treaties expressly prohibiting
the conferral of powers on other entities, be they agencies or bodies, especially if these powers are only
specific and if this is done voluntarily. As will be explained below, the creation of agencies does not occur
in a legal vacuum, but recourse is made each time to a legal basis in the Treaties allowing the adoption of
the corresponding founding regulation, following a legislative procedure for this purpose, which reflects
as far as possible a consensus between the relevant institutions, i.e. the Council and the Parliament. Since
the Commission is responsible for presenting legislative proposals, it has already happened that it and the
Council, which is a co-legislator, have had divergent views on the choice of the appropriate legal basis. The
fact that the Council has opted on certain occasions to amend the legislative proposal, by referring to a
different legal basis, demonstrates how controversial this issue can be. Ideally, the Treaties should be
amended in order to introduce a specific legal basis for the creation of agencies. This would help to ensure
legal certainty and avoid litigation before the CJEU. However, there is currently no indication of political
will for reform.

41 Lenaerts, K./Van Nuffel, P., European Union Law, 3" edition, Oxford 2011, 17-021, p. 708.
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(b) The principle of institutional balance

According to Article 13(2) TEU, each EU institution is to act within the limits of the powers con-
ferred on it by the Treaties and in accordance with the procedures, conditions and objectives set out
therein. This provision is the expression of the principle of institutional balance, characteristic of the insti-
tutional structure of the EU, which implies that each of the institutions must exercise its powers without
encroaching on those of the others#2. In view of this principle, it could be argued that, by taking on certain
powers, agencies “usurp” the powers originally conferred on the institutions. In addition, it could be ar-
gued that by creating new entities other than the institutions, the democratic and legality control that the
Treaties impose on the institutions is avoided. Agencification would therefore be an attack on the sophis-
ticated institutional balance established by the Treaties.

However, this argument would ignore the fact that the agencies only have ad hoc powers, in highly
specialized areas, without depriving the institutions of the possibility of exercising their original powers.
In fact, agencies operate in a highly technical area, into which an institution would hardly venture, unless
the treaties were amended. Thus, far from “usurping” powers, the agencies occupy new areas of compe-
tence on the basis of an express conferral, specified in the founding regulation. As regards the argument
relating to the alleged lack of democratic control and legality referred to in the previous paragraph, it is
important to mention that the agencies do not operate arbitrarily and without any control. On the contrary,
as will be explained below, agencies are required to submit detailed reports of their activities to the main
institutions as well as to the general public. There are also transparency obligations they must comply
with, such as public access to documents. As regards the necessary review of legality, it must be borne in
mind that the acts adopted by agencies having legal effects for individuals may be challenged by the latter
before internal judicial bodies and the CJEU43. It can therefore be rightly stated that the EU legislator has
developed appropriate mechanisms to ensure that agencies do not avoid their democratic and legal ac-
countability.

(c) The principle of subsidiarity

Another principle that plays an important role in setting up agencies is the principle of subsidiarity,
as laid down in Article 5(3) TEU and Protocol (No 2) on the application of the principles of subsidiarity
and proportionality. In areas which do not fall within the exclusive competence of the EU, the principle of
subsidiarity aims to protect the decision-making and policy capacity of Member States and legitimizes EU
action where the objectives of an action cannot be sufficiently achieved by the Member States, but can
rather be better achieved at EU level “by reason of the scale or effects of the proposed action”. Thus, the
purpose of including that principle in the EU Treaties is to bring the exercise of powers closer to the citizen,
in accordance with the principle of proximity laid down in Article 10(3) TEU. As EU law provides for vari-
ous forms of administration, it would be possible to claim that the creation of an agency is an unnecessary
act of centralization. Indeed, as explained above, EU law can be implemented in a decentralized manner by
the Member States, while the Commission and the CJEU are responsible for ensuring that Member States
comply with their obligations.

On the other hand, it could be put forward against this argument that agencification does not nec-
essarily have the effect of centralizing administration. As mentioned above, agencification does not deprive
Member States of the right to apply and enforce EU rules themselves at national level. The administration
remains significantly in the hands of the Member States, with agencies generally limited to coordination
and performance assessment tasks in the achievement of the objectives set. It is precisely this task of co-
ordination and evaluation that is one of the main reasons for the creation of agencies, since they have the

42 Judgment of the CJEU of 13 November 2015 in Case C-73/14, Council/Commission, EU:C:2015:663, paragraph 61; judgment of 14
April 2015, Council/Commission, C-409/13, EU:C:2015:217, paragraph 64.
43 Lenaerts, K./Van Nuffel, P., European Union Law, 3" edition, Oxford 2011, 17-022, p. 709.
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technical expertise and impartiality necessary to verify that those objectives have been met. The creation
of a supranational body ensures the efficiency of the administration, as it can put healthy pressure on
Member States to ensure compliance with their obligations. The founding regulations generally justify in
detail how the legislature has taken account of the principle of subsidiarity. The aim behind such justifica-
tion is to comply with the requirements of Article 8 of Protocol No 2 to the TEU, according to which Mem-
ber States (on the initiative of their national parliaments) may bring an action for annulment of a given
legislative act before the CJEU, alleging an alleged breach of the principle of subsidiarity. To date, the CJEU
has been very cautious in its assessment of compliance with this principle.

4. The legal basis in the treaties

Since the first agencies were set up, the EU has made use of a number of legal bases that will be
presented below. In fact, it is commonly referred to as “generations” of agencies, depending on the type of
legal basis used for their establishment. Each legal basis has its own requirements and functions and is
therefore not merely interchangeable. The choice of the appropriate legal basis is very important in EU
law. In view of its status as a “Union of law”, as repeatedly recalled by the CJEU#4, the choice of legal basis
ensures that the EU legislator acts in accordance with the rule of law and respects the basic principles
mentioned above, i.e. conferral, institutional balance and subsidiarity. Consequently, if it did not comply
with this requirement, the legislator would exceed its powers, risking the annulment of the ultra vires act
by the CJEU as a sanction. This could occur in the context of an action for annulment (Article 263 TFEU), a
reference for a preliminary ruling to verify the validity of a legal act (Article 267 TFEU) or an action for
inapplicability (Article277 TFEU) 45. In order to allow for an effective judicial review of the legislative ac-
tivity, EU law provides that each legislative act must state the legal basis that has been applied and explain
in its recitals the reasons, which led the legislator to adopt such an act.

(a) The flexibility clause in Article 352 TFEU

The first legal basis used by the EU for the purpose of setting up agencies was the so-called flexi-
bility clause in Article 352 TFEU“6. This provision authorizes the EU to adopt an act necessary to achieve
the objectives assigned by the Treaties where the Treaties have not provided the necessary powers to
achieve those objectives. Article 352 TFEU can serve as a legal basis only if the following conditions are
met: the envisaged action is “necessary to achieve, within the framework of the policies defined by the
Treaties (with the exception of the Common Foreign and Security Policy), one of the EU’s objectives”; noth-
ing in the Treaties provides for actions to achieve that “objective”; the planned action should not lead to
the extension of EU competences beyond what is provided for in the Treaties.

This legal basis was widely used at the beginning of the integration process*” and this practice was
also considered compatible with EU law by the case law of the CJEU“8. However, this practice has the

44 See judgment of 26 June 2012 in case C-335/09 P, Commission/Poland, EU:C:2012:385, paragraph 48 and of 29 June 2010, E and F,
C-550/09, EU:C:2010:382, paragraph 44. The CJEU has emphasized that the EU “is a Union based on the rule of law whose institutions
are subject to review of the conformity of its acts, in particular with the Treaty and with the general principles of law”.

45 Lenaerts, K./Van Nuffel, P., European Union Law, 3" edition, Oxford 2011, 17-022, p. 709.

46 Tt is equivalent to Article 308 TEC and ex Article 235 EEC.

47 The evolution of the legal history of the Economic and Monetary Union and the use of Article 352 TFEU go hand in hand. Both the
management of the first balance-of-payments support mechanisms and the establishment of the European Monetary Cooperation Fund
(“EMCEF”) and the European Monetary Unit were based on the flexibility clause. This provision could be applied in order to bring the
Economic and Monetary Union to its following logical stage: a European Monetary Fund under the Treaties, through the incorporation of
the current European Stability Mechanism (“ESM”) into EU law. Thus, the integration of the ESM into the EU framework could be
achieved through a regulation based on Article 352 TFEU. In order to ensure a smooth continuation of activities, Member States would
agree that the ESM capital is transferred to the European Monetary Fund through individual commitments or a simplified multilateral act.
48 See judgment of 27 November 2012 in case C-370/12, Pringle, EU:C:2012:756, where the CJEU did not explicitly rule out the possibility
of establishing the ESM by using Article 352 TFEU as a legal basis. However, it did not need to comment on that, given the fact that it
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drawback of encouraging an overly extensive use due to the somewhat ambiguous wording of the legal
basis. [t is not too difficult to find in the Treaties an objective that would serve as a justification for setting
up an agency. Perhaps this was not a real problem at an early stage. However, as the number of agencies
increases, there is a risk of proliferation even undermining the role of the institutions. Furthermore, Article
352 TFEU is based on the “implied powers” theory, according to which it is assumed that an international
organization must have the powers necessary to attain its objectives, even if its constituent agreement
does not expressly confer such powers. While it is true that the “implied powers” theory originates in pub-
lic international law*9, it must be pointed out that such a presumption is difficult to reconcile with the
principle of conferral, which is inherent in EU law. Moreover, the idea of allowing the legislature to “fill up”
on an ad hoc basis a legal vacuum left unintentionally in the Treaties by means of an allocation of powers
based on Article 352 TFEU reflects that principle in some way. We can thus conclude that, although the
flexibility clause can, in principle, serve as a legal basis, it is not the most appropriate choice. This is per-
haps the reason why this practice was abandoned over time, giving preference to other legal bases. The
agencies established under Article 352 TFEU include Cedefop, EUROFOUND, ENISA, FRA and CPVO.

(b) The internal market harmonization clause in Article 114 TFEU

Another legal basis used for the purpose of setting up agencies was the internal market harmoni-
zation clause in Article 114 TFEU. That provision allows for the adoption of “measures for the approxima-
tion of the provisions laid down by law, regulation or administrative action in Member States which have
as their object the establishment and functioning of the internal market”50. While it is true that this legal
basis was very useful in its days, it poses a number of legal problems today because its application is lim-
ited to only one sector, the internal market. Although it was indispensable in the formation phase of the
internal market, its relevance has now diminished after this objective was essentially achieved in 1993.
This obviously does not rule out the possibility that Article 114 TFEU may continue to be used as a legal
basis since the EU internal market continues to evolve in response to current requirements, for example
by taking account of technological development and the need to protect consumers. However, in the ab-
sence of recourse to Article 114 TFEU if the agency does not operate in the field of the internal market, the
legislator will have to rely on Article 352 TFEU, which is a subsidiary legal basis. Another problem is the
restriction to “measures for the approximation of the provisions laid down by law, regulation or adminis-
trative action in Member States”. To what extent the establishment of an agency itself must constitute an
approximation of provisions or whether it is sufficient that its creation constitutes a measure that “facili-
tates” or “contributes” to that objective is still a matter of controversy. The case law of the CJEU seems to
favor a rather broad interpretation of the scope of Article 114 TFEU, in recognition of the discretionary
power of the legislator, by requiring only that the activity of the agency contributes to the approximation
of laws with a view to ensuring the functioning of the internal market. The agencies established under
Article 114 TFEU include ECHA, ACER, EBA, ESMA, EMA, EIOPA, EUIPO and ENISA.

(c) Sectoral provisions of the TFEU
More recently, the legislator has been using as a legal basis those provisions in the Treaties, which

confer competences on the EU in certain areas. Although these provisions do not expressly provide for the
establishment of agencies, they authorize the EU to adopt “measures” to achieve specific objectives. The

had been created on the basis of an international agreement originally outside the EU’s founding treaties. It should be noted that the
Treaties were subsequently amended by a simplified procedure to provide for the creation of the ESM.

49 See Reparation for injuries suffered in the service of the UN, Advisory Opinion of the International Court of Justice of 11 April 1949,
[1949] ICJ Rep 174, ICGJ 232 (ICJ 1949), United Nations.

50 Other integration systems such as the Eurasian Economic Union and the Andean Community of Nations also provide for the harmoni-
zation of national legislation with a view to establishing an internal market (see Kiihn, W.M., “The Eurasian Economic Union (II) —
Institutions, Law and Policies for Economic Integration”, European Law Reporter, 2016, No 7, p. 268).
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term “measure” is generally construed as meaning that the power conferred also allows the adoption of
legislative acts, including regulations establishing agencies. As administrative entities, agencies are un-
doubtedly appropriate measures to address the problems encountered in the integration process. This
practice can be considered established and endorsed by the case law of the CJEU. It is also the one which
raises the least doubts as to its legality, since it is the one which seeks most to satisfy the requirement of
pursuing a legitimate objective, as well as the requirement to rely on a competence specifically provided
for in the Treaties. Indeed, the term “measure” is sufficiently broad to include the creation of agencies,
particularly in the light of the wide discretion that the legislator enjoys in the choice of measures to achieve
the objectives set out in the Treaties. Agencies that were set up under sectoral provisions include EEA,
ECDC, EASA, FRONTEX, EASO and EFSA.

IV. Organizational structure

Because an agency is an autonomous entity, it cannot rely on the Commission or another institution
for the purpose of defining its policy. Moreover, the founding regulations generally state that the work
programs of the agencies should be compatible with the priorities defined by the Commission or the EU in
general. As a result, each agency has a body that defines its policy. In addition, that body will also be re-
sponsible for taking the necessary administrative measures, thus enabling the agency to function. The
overall organizational structure of the agencies will be briefly explained in what follows, although it should
be mentioned that important differences may exist from one agency to another, as a result of the somewhat
uncoordinated proliferation that has taken place in recent decades. Indeed, it was not until the adoption
of the so-called “Common Approach”s!, in which the main EU institutions agreed on the common features
that the new agencies should present, that a certain order in the agencification process was created. In
principle, each agency has an organizational structure consisting of its Management Board and Executive
Director. However, it may also provide for other bodies with consultative functions.

1. The Management Board

The organizational structure of the agencies provides for the creation of boards, which have two
different types of functions: the definition of the agency’s policy and the exercise of administrative func-
tions. While in some agencies it is the same board that exercises these functions, others provide for a divi-
sion of functions between two different types of boards. In order to take into account the role of the re-
spective board, the most recently created founding regulations of agencies foresee that members will have
to meet certain requirements, more specifically, they will need to have knowledge and experience in the
field of activity of the agency. The names of such bodies may vary from one agency to another, even if the
functions are similar. In order to facilitate understanding, the general term “Management Board” shall be
used. According to the relevant provisions in the agencies’ founding regulations or the rules of procedure
of the boards, these bodies convene meetings of their members on a regular basis, at least once a year or
when a certain percentage of their members so request. The purpose of these meetings is to discuss as-
pects related to the agency’s activity, in particular as regards the strategy to be pursued, and to take the
necessary decisions to ensure its functioning.

In general, each Management Board is composed of representatives of all Member States. However,
there are a few exceptions, where there is a representation of the Commission, the Council and the Parlia-
ment respectively. The boards generally provide for representation of the Commission through at least
one (up to six members) with voting rights. In some agencies, the Commission has only an observer status.
In any event, the Commission has tried in vain to extend its influence on administrative boards by requir-
ing equal representation with the Council. Indeed, the Commission’s presence in the Management Board

51 Joint Statement of the European Parliament, the Council of the EU and the European Commission on decentralised agencies” (docu-
ment available under the following link: https://europa.eu/european-union/sites/europaeu/files/docs/body/joint_statement_and com-
mon_approach_2012_en.pdf)
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is indispensable in order not to deprive the agency of its supranational character. A representation of only
the Member States would risk eliminating the distinction between the institutions of the EU and those of
the Member States. The agency could become an intergovernmental entity through national authorities,
which is irreconcilable with the idea of EU supranationality. Taking into account the experience and tech-
nical expertise of the Commission, it is therefore necessary to require a commensurate representation of
the Commission.

In some agencies, Parliament is also represented or can appoint scientific personalities. Apart from
exceptions where they are only granted the observer status, these representatives are generally full mem-
bers of the Management Board. The Commission’s legislative proposals did not initially provide for a rep-
resentation of Parliament. However, the latter amended them in order to ensure their presence in the
agencies. On the one hand, this presence has the advantage of allowing Parliament to assume its role of
democratic scrutiny of the agencies’ activities. On the other hand, involving Parliament in the agencies’
activities risks mixing up its influence over the agencies’ activities with its democratic scrutiny. Parliament
already has effective means of ensuring that the agencies comply with the applicable rules and are ac-
countable for their actions. In the future, it would be preferable for the Parliament to simply insist on pre-
serving its traditional means of control rather than directly influencing the activities of the agencies, which
is rather a matter for the executive.

The Management Boards of certain agencies allow for the representation of entities other than the
EU institutions and Member States. The participation of third countries and international organizations in
Management Boards has already been discussed in the context of the openness of the agencification phe-
nomenon. In addition, certain agencies provide for the representation of non-voting interest groups, which
are appointed according to specific procedures.

In the “Common Approach”, the institutions agreed that the Management Boards would be com-
posed of one representative per Member State, two representatives of the Commission, one from the Par-
liament and, if appropriate, a limited number of interest groups. This agreement can be seen as a defeat
for the Commission, who had insisted on a parity with the Council. It is, in turn, an important victory for
the Parliament, which has a legitimate right to require representation on all boards of directors despite
the aforementioned doubts about its specific role.

2. Executive Director

The Executive Director is the most important body in the agency after the Management Board. Like
the latter, the Executive Director does not have a harmonized name but is often referred to in the termi-
nology introduced by the founding regulation. He represents the agency externally and is responsible for
its day-to-day administration. Its role is also to assist the Management Board in the preparation of the
agency’s essential documents. In order to perform his/her duties, the Executive Director should ideally
have sound knowledge of public administration, management and even professional experience in the area
in which the agency operates. However, it is interesting to draw attention to the fact that the founding
regulations do not contain any specification as to the conditions which every candidate must satisfy in
order to take up that post, so that, in practice, it is for the Management Board to choose the appropriate
candidate.

The Executive Director is appointed by decision of the Management Board on the basis of a pro-
posal from the European Commission. Although this is the regular procedure in the vast majority of agen-
cies and is also in line with the “Common Approach”, there are important exceptions, with some agencies
providing for an appointment by the Council, on the basis of a proposal from the Management Board, or a
decision of the Management Board itself, on the basis of a list of candidates drawn up by a selection panel
(or the Commission) and approved by the Council and the Parliament. It should be noted that, although
only the founding regulations of CEPOL and EUROJUST explicitly mention the involvement of a selection
panel, this is normally required by the EU civil service legislation. The differences in the appointment pro-
cess that still exist from one agency to another are the result of an uncoordinated process in agencification,
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which results from the struggle between the institutions for obtaining control and are therefore not justi-
fied on objective grounds. The most consistent approach would be for the Executive Director to be ap-
pointed only by the Management Board, to which the Executive Director is normally accountable. While it
is true that the Commission has a certain power to propose a number of candidates for the post of Execu-
tive Director, the fact remains that the Parliament has been able to extend its influence. In fact, the founding
regulations of the agencies most recently created foresee that candidates should appear before the Parlia-
ment and answer questions, following a procedure similar to the appointment of Members of the Commis-
sion®2,

Some of the most recently created agencies’ founding regulations emphasize the independence of
the Executive Director of the institutions in their management of the agency. Of course, this does not mean
that the Executive Director is not accountable for his/her actions. On the contrary, as indicated above, the
Executive Director is accountable to the Management Board and may therefore be dismissed by the latter
on the grounds of a breach of his duties, in accordance with the procedure laid down in the respective
founding regulation. The regulation of such a procedure may be detailed or leave a certain margin of dis-
cretion, thus varying from one agency to another.

3. Advisory bodies

Depending on its specific role, the institutional structure of the agency may include a number of
advisory bodies, which will enjoy relative independence despite their formal membership in the agency.
Frontex’ consultative bodies include the Data Protection Officer, the consultative forum and the Human
Rights Officer. The advisory bodies may be the forum for bringing together international organizations,
invited to participate in the work of the agency, if membership of the Management Board is not foreseen.
Other agencies may provide for bodies composed of technical experts, specialized in the area in which the
agency operates. Depending on their respective role, these advisory bodies may submit opinions, deal with
requests from private individuals, as well as encourage the agency to act in a specific way.

V. Decision-making procedures and the adoption of other acts

The various bodies of the agency take decisions in their respective areas of competence. While the
Management Board deals with strategic aspects, the Executive Director is responsible for the day-to-day
operation of the agency, as well as for taking the measures necessary to ensure the implementation of the
decisions of the Management Board where the founding regulation or the decisions of the Management
Board themselves provide for such implementation. The Management Board may also delegate certain
tasks of an administrative or implementation nature to the Executive Director. Decisions are taken in ac-
cordance with the respective procedures laid down in the founding regulations, governed in more detail
by the rules of procedure, which the agency is responsible for adopting. While it is true that the Executive
Director and the Management Board have different competences, it cannot be doubted that there will al-
ways be a certain thematic overlap. However, it should be noted that there is a hierarchical relationship
between the two types of decisions. In so far as it ensures the implementation of decisions of the Manage-
ment Board and acts on the basis of a delegation of powers, the Executive Director merely acts in accord-
ance with the terms of reference given by the Management Board. The hierarchy of norms must therefore
be taken into account when examining the legality of a decision. This implies that the Executive Director’s

52 This is a remarkable fact, as not all procedures for appointing senior EU leaders provide for a duty to appear before Parliament. It should
be noted in this context that, under Article 255 TFEU, judges of the CJEU must appear only before “a panel composed of seven persons
chosen from among former members of the CJEU and the GC, members of national supreme courts and lawyers of recognised competence,
one of which shall be proposed by Parliament”. The appointment is thus based solely on the knowledge and experience of a candidate.
Therefore, unlike the procedure foreseen in the US for appointing the members of the Supreme Court, the appointment of judges of the
CJEU is not subject to the vote of a parliamentary assembly. However, Parliament has requested at more than one opportunity that the
procedure be changed in order to allow it to play a more important role.
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implementing and delegation decisions must comply with the instructions given in the decisions of the
Management Board. The decisions of the agency must in turn comply without exception with the provi-
sions of the founding regulation, as well as with all relevant EU legislation, i.e. applicable by the agency.

In addition to the decisions in the strict sense, agencies may adopt administrative acts with binding
effects on Member States or individuals, with the possibility of varying terminology from one agency to
another. The question whether an administrative act adopted by the agency produces legal effects must
be answered by an interpretation of the legal bases enabling the bodies of the agency to adopt those acts,
account being taken of the objective to be achieved by that act. The answer is of the utmost importance,
since it makes it possible to determine whether an administrative act may be the subject of legal review, a
matter which will be discussed below. Another important category of administrative acts adopted by agen-
cies is the “soft law” mentioned above, which includes all kinds of manuals, circulars, guidelines, etc. whose
role is essentially to give some guidance to national and supranational bodies on how to apply and inter-
pret the EU rules correctly. While the interpretative monopoly of the law lies with the CJEU, it should be
pointed out that agencies, like the Commission, have a high level of technical knowledge, so that the im-
portance of these soft law instruments should not be underestimated. Indeed, those instruments often fill
up the loopholes left by secondary legislation, as well as giving guidance to the administration as to how
best to make use of the margin of discretion that the EU legislator may have conferred on it. Nowadays, the
soft law instruments developed by both the Commission and the agencies must be regarded as indispen-
sable in the EU administrative practice.

VL. Control measures on agencies
1. General aspects

The proliferation of agencies in so many areas of EU competence raises doubts as to the feasibility
of genuinely controlling their administrative activity. This concern is understandable when comparing ad-
ministration through agencies with other types of administration mentioned above. When Member States
implement EU law, it will generally be up to the Commission and the CJEU to monitor compliance with
their obligations. If EU law is applied by the Commission, institutions such as the CJEU, Parliaments3 and
the Court of Auditors will normally have a duty to verify the correct implementation. For agencies, this is
much more complicated. In the absence of any provision in the Treaties which explicitly provides for the
establishment of agencies, it is clear that there will be no provisions governing such important aspects as
the control of their administrative activity. Aware of this problem, the legislator has had to introduce spe-
cific mechanisms to fill this gap in the EU legal order. The control mechanisms are of a variety of types and
are applied by several institutions, as will be explained below. The aim is always the same, i.e. to ensure
that agencies take responsibility for their actions by acting in a transparent manner and in accordance
with the legal framework.

2. The requirements imposed by the chosen legal basis

The most elementary control mechanism is linked to the choice of the appropriate legal basis in
order to create an agency. As stated at the outset, the legal basis determines the legislative procedure to
be followed and thus the requirements to be met by the institutions involved in that procedure. If unanim-
ity is required in the Council, as would be the case with the application of Article 352 TFEU as a legal basis,
Member States may object to the establishment of the respective agency. That is also the case if the adop-
tion of the founding regulation requires a majority of votes among the Member States meeting within the
Council, as required by the legal basis of Article 114 TFEU. If the Parliament is co-legislator in this process,
it may also oppose or require legislative amendments that reflect its interests. Obviously, once the agency

53 See European Parliamentary Research Service, “EU agencies, common approach and peer review — Implementation assessment” (No-
vember 2018).
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has been set up, this control is lost, unless the founding regulation requires subsequent amendments, so
that the legislative process should be re-launched. Since this is not so often the case, the institutions in-
volved will have to make wise use of their influence in the legislative process.

3. Preparation, negotiation and adoption of the budget

Another important control mechanism is the possibility to allocate financial means to agencies
through the adoption of the EU budget. The Council provides for the means deemed necessary, while it is
for the Parliament to adopt the budget. Both Member States and Parliament can achieve the desired
changes to the agency’s activity by exerting political pressure. By virtue of its power of initiative, the Com-
mission has the task to submit a budget proposal, suggesting to allocate financial resources to the activities
it deems appropriate to achieve the objectives set.

4. The influence of the Commission on the activities of the agencies

Of all the EU institutions, it is the Commission that is likely to have the greatest influence on the
activities of the agencies due to the fact that they are entrusted with an administrative activity. Moreover,
while it is true that agencies are specialized entities, the Commission is the institution with policy devel-
opment and implementation powers. It also has coordination, implementation and management functions,
in accordance with Article 17(1) TEU. To illustrate an example, although FRONTEX is the agency respon-
sible for protecting the EU’s external borders, it is the Directorate-General for Justice and Home Affairs
that develops a policy in this area and, after approval by the Council, ensures that FRONTEX operates
within the framework of this policy. As “guardian of the treaties”, the Commission will intervene to ensure
that the agency acts within its mandate and the respective EU policies. In addition, the Commission will be
formally (or informally) consulted by the various services of the agency on aspects related to the legality
of its activities, notwithstanding the institutional independence enjoyed by the agency. The Commission
seems to be aware of this relationship of “semi-subordination” when considering the agencies openly as
their “satellites”. The Commission will also normally require that its prerogatives be respected in certain
areas, for example in the field of external relations. The Commission will therefore object to agencies acting
independently when dealing with third countries. The development of administrative arrangements with
these countries will generally require the authorization of the Commission before they can be concluded.
In order to prevent an agency from trespassing its powers — or of the EU itself — at international level,
the Commission starts from the premise that administrative arrangements concluded between agencies
and third States do not constitute treaties of public international law. It will also deny its legally binding
effect, reducing it to mere “expressions of intent”. However questionable this interpretation may be from
a legal point of view, it makes much sense for the EU in political terms, since it avoids the risk of interna-
tional liability towards third countries as the result of an uncoordinated activity by a large number of agen-
cies.

Moreover, it should be noted that the influence that the Commission may exert on the internal de-
cision-making process, that is to say in the Management Board, is not sufficient to be able to speak of a
“control” of the agency’s activity. As explained above, the Commission generally does not have more than
a couple of representatives on that board, with its influence being reduced with each accession of new
Member States to the EU. Although the Commission endeavors to highlight its technical knowledge and
experience in the field, this should not lead to the conclusion that this will be sufficient to make its opinion
prevail over the views of the other members of the Management Board. Much less the Commission will be
able to exert a decisive influence on the day-to-day work of the agencies by being able to propose or reject
candidates for the post of the Executive Director. The position of the Commission within the Management
Board remains that of a minority.
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5. Public relations and public access to internal documents

Agencies do not operate in anonymity, even if the Commission often benefits publicly from the
success of their activities. Some agencies enjoy a certain popularity, depending on the scope assigned to
them. As a result, agencies are often called upon to answer questions raised by the press or members of
Parliament regarding the legality and appropriateness of their actions. Agencies shall take responsibility
for their actions, explaining directly or by means of press releases the reasons that led them to take certain
decisions. In addition, agencies must provide public access to their documents in accordance with the EU
rules, which are generally declared applicable by virtue of the founding regulations. This concerns, in par-
ticular, Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission5* documents. Part of the admin-
istrative activity consists of processing requests for public access to internal documents, justifying refusal
of access and, if necessary, defending this decision before the CJEU in the event that such a decision is
challenged by an action for annulmentss. These mechanisms ensure effective control of the activity of agen-
cies by the public.

6. The responsibility of the Executive Director and the Chairperson of the Management
Board

The agency is also accountable through its Executive Director, who assumes political responsibility
for the agency’s actions towards institutions such as the Commission and Parliament. Those institutions
may request that the Executive Director or the Chairperson of the Management Board appear and answer
questions put to them. If Parliament requests their availability, this invitation will usually come from the
committee responsible for the matter.

7. The obligation to submit a work programme and an annual report

The main source of information enabling the institutions to exercise their power of scrutiny is the
reports that agencies must submit on a regular basis, the work programme and the annual report being
the most important. The two reports are, in principle, sides of the same medal. While the work programme
explains the policy and objectives of the coming year, the annual report presents the activities of the pre-
vious year. With regard to the work programme, it is normally the founding regulations that impose the
obligation to submit it. However, the agencies recognise this obligation even if the founding regulations do
not explicitly prescribe it. Obviously, the work programme should be compatible with the EU policy in the
respective field. The annual report enables the responsible institutions to verify whether the agency has
achieved its objectives. Generally speaking, the founding regulations do not specify in much detail the re-
quirements to be met by the reports in terms of content, thus giving the agencies a certain margin of dis-
cretion. In order to achieve a certain degree of harmonization, the “Common Approach” makes some sug-
gestions, proposing that the Commission take the initiative and adopt measures to ensure consistency and
comparability of these reports. In any event, the founding regulations determine the institutions to which
such reports must be sent, including the Council, the Commission, the Parliament, the Court of Auditors,
the Committee of the Regions and the Economic and Social Committee.

VIIL. The control of legality of the agencies’ activities

The control measures set out in the previous section ensure first and foremost the democratic con-
trol over the agencies’ activities and, to a lesser extent, the control of legality, i.e. a review of compatibility

54 0J L 145, 31.5.2001, p. 43-48.
55 See judgments of the GC of 27 November 2019 in case T-31/18, Izuzquiza and Semsrott/Frontex, EU:T:2019:815 and of the CJEU of
22 January 2020 in case C-175/18 P, PTC Therapeutics International/ EMA, EU:C:2020:30.
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with EU law. As regards the second type of control, it should be noted that there are specific mechanisms
to achieve this objective, which will be presented below.

1. Legal review by the Boards of Appeal

As stated above, it is possible to request the legal review of an administrative act, provided that it
affects the legal position of a Member State or of an individual. Aware of the need to provide effective legal
protection and taking into account the highly technical knowledge of regulatory agencies, the EU legislator
has chosen to provide such agencies with so-called Boards of Appeal>¢. Among the agencies having those
Boards of Appeal are ECHA and EUIPO. The advantage of the Boards of Appeal lies in the possibility to
harness the expertise of the agencies, while alleviating the workload of the EU judicial system. The Boards
of Appeal have inspired the creation of judicial bodies such as the (late) Civil Service Tribunal and the UPC.
[t cannot be excluded that specialized chambers may be set up in the future in specific fields at the CJEU
based on the experience gained in the agencies’ practice.

Those Boards of Appeal allow for a legal review of decisions taken by the agencies themselves. The
founding regulations provide for a number of mechanisms to ensure their impartiality and independence,
such as requiring their members not to be officials of the agency itself and to be appointed on the basis of
an external competition, although the requirements and the procedures for their appointment may vary
from one agency to another. The founding regulations or procedural rules provide that the members of the
Board of Appeal shall be independent and not bound by instructions when taking their decisions and may
not exercise other functions within the Agency. The members of the Board of Appeal may not take part in
any appeal proceedings if they have a personal interest in it or if they have acted or participated in the
decision under appeal. In order to ensure these general prohibitions, the regulations provide for a system
of abstention and recusal. Members of the chamber can normally be removed only due to serious miscon-
duct, following the intervention of the bodies of the agency and upon a decision of the CJEU. The Boards of
Appeal operate as courts incorporated in the agencies, but with a high degree of independence of the ad-
ministrative bodies.

A common denominator is the requirement to bring together board members specialized in the
respective technical field or in EU law, allowing quality decisions to be taken. Generally, the function of
chairperson of the Board of Appeal is exercised by a lawyer specialized in EU law. The term of office of
board members lasts several years, usually 5 years, thus enabling a continuous activity free from external
interference. The number of members of a Board of Appeal may vary depending on the agency, with some
3 to 6 members with the respective alternate members.

The legal review carried out by the Boards of Appeal extends to decisions taken by the agency. The
effect of the appeal may be to annul or to amend the respective decision. The Board of Appeal may also
decide itself whether it has all the facts in order to do so or refer the case back to the administrative bodies
in order to continue the necessary procedure, providing guidance that shall enable them to take the correct
decision from a technical or legal point of view.

The rules governing the procedure before the Boards of Appeal are generally laid down in the
founding regulations of each agency. However, for certain agencies, the procedural law is regulated in legal
acts adopted by the Commission as a result of a delegation by the EU legislator. Agencies themselves may
adopt administrative acts that further specify procedural law. In any event, procedural law is clearly in-
spired by the rules applicable to the CJEU, which creates a certain degree of judicial homogeneity.

Depending on the agency, the appeal may be optional or mandatory. The possibility of filing an
action prior to bringing a case before a court in the strict sense is not new, as it is a widely known phenom-
enon at the level of national administrative law. The vast majority of Member States provide for some form

56 See concerning the Boards of Appeal Arana Garcia, E., “Los recursos administrativos en la Union Europea: Hacia un modelo comiin
de justicia administrativa”, Working Papers on European Law and Regional Integration, n° 27 (2015), Universidad Complutense.
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of administrative appeal before the same body or a higher body in charge of the legal review>7. Such actions
generally enable the administrative body to verify the legality of its own decisions, thus having an effect
which could be described as “didactic”, as well as being compatible with the principle of procedural econ-
omy?58, Indeed, not all cases deserve to be dealt with by the EU judicial system. The administrative appeal
has the advantages already identified, namely the benefit of technical expertise, as well as being the Boards
of Appeal located geographically at the seat of the agency where the contested decision was taken. If an
appeal is mandatory, this makes it a condition for the admissibility of any action before the CJEU. In other
words, in the absence of an appeal to the agency before calling the CJEU, the action for annulment brought
by the person concerned will be dismissed as inadmissible. Of course, this is not the case where the ad-
ministrative appeal is merely optional. The General Court of the EU (GC) shall have jurisdiction to rule on
an appeal against the decision taken by the agency’s Board of Appeal.

2. Legal review by the CJEU

The central mechanism for controlling the legality of the agencies’ activities is the judicial system
created by the Treaties, in which the CJEU plays a leading role. As indicated in the previous paragraphs,
the GC is generally responsible for examining the compatibility with EU law of decisions taken by the agen-
cies. It should be noted, in order to avoid misunderstandings, that even if the Treaties refer to the CJEU,
this reference should be construed as a reference to the institution, the GC being generally the competent
jurisdiction within the CJEU. This is the case for actions for annulment aimed at examining the legality of
the acts of an agency, as will be explained below. However, it will be the CJEU as the higher court that will
be solely responsible for examining actions for annulment directed against the founding regulations of
agencies, as these are EU legislative acts. This type of procedure generally provides for the intervention of
the Council and the Parliament as co-legislators, which will be invited to submit observations on the pleas
of illegality raised by the applicant. Therefore, the name “CJEU” can be understood as a reference to the
higher institution or jurisdiction, depending on the context.

a) Action for annulment

Among the legal remedies available, the action for annulment is the appropriate legal remedy to
examine the legality of the acts of an agency, including the decisions of the Boards of Appeal. Article 263(4)
TFEU provides that “any natural or legal person may, under the conditions laid down in the first and sec-
ond paragraphs, institute proceedings against an act addressed to that person or which is of direct and
individual concern to them, and against a regulatory act which is of direct concern to them and does not
entail implementing measures.”s® This provision excludes, by definition, the “actio popularis”, ensuring
that only those who are genuinely prejudiced by a decision taken by an agency may institute proceedings.

As stated in the second sentence of Article 263(1) TFEU, the CJEU “shall also review the legality of
acts of bodies, offices or agencies of the Union intended to produce legal effects vis-a-vis third parties”s0. As
a rather broad notion, the reference to “bodies, offices and agencies” is understood to include agencies.
That provision contrasts with the first sentence of that paragraph, in which “legislative acts, acts of the
Council, the Commission and the European Central Bank, other than recommendations or opinions, and

57 See the comparative law analysis contained in the decision of the EFTA Surveillance Authority of 22 March 2017 (Case No: 78421,
Document No: 845549, Decision No: 061/17/COL), which contains an account of several national legal systems providing for an admin-
istrative review of legality (optional or mandatory) before being able to access the national courts. As is apparent from that decision, the
coexistence of a variety of resource systems reflects the legal traditions in Europe.

58 See opinion of Advocate General Pikamée of 22 January 2020 in case C-114/19 P, Commission/Di Bernardo, EU:C:2020:22, paragraph
93.

%9 See Kiithn, W.M., “The Draft Protocol on the creation of the Court of Justice of Mercosur — A new milestone in the judicialisation of
regional integration law”, Journal of the Belarusian State University. International Relations, No 2 (2017), p. 62, on the action for annul-
ment before the CJEU and other supranational courts.

60 Lenaerts, K./Maselis, I./Gutman, K., EU Procedural Law, Oxford 2014, paragraph 7.70, p. 304.
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acts of the Parliament and of the European Council intended to produce legal effects vis-a-vis third parties”
are referred to as acts open to challenge. In the absence of the second sentence, there would be a gap in
the judicial protection of individuals, which would be incompatible with the image of a “Union of law”
which the CJEU has established in its case law. The possibility of bringing an action for annulment against
“legislative acts” allows for a legal review of the agencies’ founding regulations. On several occasions, Mem-
ber States have challenged these founding regulations, claiming that the EU legislator would have exceeded
its powers by opting for the creation of an agency with certain competences. As mentioned above, these
occasions allowed the CJEU to confirm the applicability of certain provisions as legal bases. This leads us
to the grounds that may justify an action for annulment. Under Article 263(2) TFEU, the CJEU “shall have
jurisdiction in actions brought by a Member State, Parliament, the Council or the Commission on grounds
of lack of competence, infringement of an essential procedural requirement, infringement of the Treaties
or of any rule of law relating to their application or misuse of powers”.

It follows from Article 264 TFEU that “if the action is well founded, the Court of Justice shall declare
the contested act null and void”. However, the same provision states that the CJEU “shall, if it considers it
necessary, indicate which of the effects of the act which it has declared void are to be regarded as defini-
tive”. In general, the GC may itself decide on the action for annulment or refer the case back to the agency
so that it can rule on certain aspects, in particular of a technical nature. The second case is obvious, since
the GC will hardly be able to substitute the assessment made by the administration by its own considera-
tions. Appeals before the CJEU shall not have suspensory effect. However, the CJEU may, if it considers that
circumstances so require, order the suspension of the execution of the contested act.

b) Non-contractual liability

As the founding regulations provide for the non-contractual liability of EU agencies for damage
caused by illegal acts committed to third parties, the GC is competent to deal with such disputes pursuant
to Article 340(2) TFEU. The existence of non-contractual liability of the EU is subject to three conditions:
firstly, the unlawful conduct of the institution or a staff member; secondly, the existence of damage suf-
fered by the appellant; and thirdly, a causal link between the conduct of the institution or staff member
and that damage. Compensation for such damage shall be made in accordance with the “general principles
common to the laws of the Member States”.

c) Contractual liability

Unlike in the case of non-contractual liability, referred to above, Article 340(1) TFEU provides that
“EU contractual liability shall be governed by the law applicable to the contract in question”. Therefore,
where agencies conclude contracts with third parties, whether they are private or public operators, the
cases that will give rise to the agency’s liability, for example in the event of non-compliance with the obli-
gations assumed, should be specified in those contracts.

Furthermore, from a procedural point of view, it should be mentioned that Article 274 TFEU pro-
vides that “without prejudice to the powers conferred on the CJEU by the Treaties, disputes to which the
EU is a party shall not, for that reason, be excluded from the jurisdiction of the national courts”. This pro-
vision should be understood as meaning that it cannot be inferred from the mere fact that one of the parties
to the contract is an EU agency that the CJEU has original jurisdiction to settle potential disputes. On the
contrary, if not specifically provided for in contracts, jurisdiction will lie with the national courts. In the
case of contracts concluded in the context of public procurement, such contracts shall generally provide
for jurisdiction of the courts of the State where the agency is located. It shall also stipulate that the law of
that host State shall apply where the contract does not provide for specific provisions. As agencies are
supranational entities and national law does not always provide for solutions to legal problems that may
arise during the performance of the contract, it is not unusual to specify that “EU contract law” will fill any
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legal loopholes that may arise. The result can be described as a “mixed” contract law, composed of national
law and the general principles common to the laws of the Member States in matters relating to contracts.

It should be clarified that the contractual liability of an agency for any breach of contract obliga-
tions should be distinguished from the legality of the procurement procedure, which, as explained above,
is carried out in accordance with the rules laid down in the EU Financial Regulations®!. As it concerns the
application of an EU regulation, participants in a public procurement procedure (to which the contract has
been awarded or any other participant) claiming that the procedure is unlawful must submit a review
procedure to the GC, whose jurisdiction is mandatorys2.The remedies available may be an action for an-
nulment or an action for non-contractual liability, in accordance with the cited provisions.

d) Appeal

The CJEU has jurisdiction to hear appeals, which are limited to points of law and are directed
against judgments and orders of the GC. The appeals do not have a suspensory effect. If the appeal is up-
held, the CJEU shall quash the decision of the GC and itself rule on the dispute, or refer the case back to the
GC, which shall be bound by the decision of the CJEU.

3. Accountability to the Commission

As indicated above, agencies are generally accountable to the Commission for the implementation
of EU policies. Agencies usually consult the Commission on a wide range of questions that also include the
legality of certain measures. The Commission is the natural contact point for queries on the application of
EU administrative law, regardless of the autonomy of the agencies. There is also a liability towards the
Commission where administrative law or founding regulations explicitly provide for this, for example in
the context of procedures requiring cooperation between the agency and the Commission or the adoption
of an act by the latter.

4. Legal review by other entities

There are also other entities that take on the role of a watchdog when it comes to legal review.
Their role can be extended to all the activities of an agency or limited to a specific area. The EO has already
been mentioned, whose role is to examine cases of illegality and maladministration. Opinions issued by
the EO on matters brought to its attention are not legally binding but have some authority. The EO will
include the outcome of its investigations in its report to Parliament, thus creating political pressure. Agen-
cies shall generally take into account the assessment contained in such opinions and seek to remedy any
instance of maladministration that has been detected®3.

Mention should also be made of the European Data Protection Supervisor (EDPS), which is an in-
dependent supervisory authority whose main objective is to ensure that the EU institutions and bodies
respect the right to privacy and data protection when they process personal data and develop new policies.
The EDPS is elected for a renewable term of five years. Regulation (EU) No¢* 2018/1725 lays down the

61 The provisions contained in the Financial Regulations, applicable only to EU institutions and other entities, are very similar to the
provisions of the EU public procurement directives that Member States are obliged to apply. For a description of those directives, see
Kiihn, W. M., “The reform of the EEA rules on public procurement”, Upphandlingsrittslig tidskrift, 2015, No 2, p. 150.

62 Poulsen, S., Jakobsen, P./Kalsmose-Hjelmborg, S., EU public procurement law, 2' edition, Copenhagen, 2012, p. 50.

63 As Advocate General Trstenjak pointed out in her opinion of 28 March 2007 in case C-331/05 P Internationaler Hilfsfonds/Commission,
EU:C:2007:191, paragraphs 56 and 57, the primary purpose of the EO in the performance of his duties is “to optimise the Community
administration” and not to guarantee individual legal protection. The EO “shall seek a solution with the institution or body concerned in
order to eliminate instances of maladministration and satisfy the complainant’s claim, which makes the EO rather administrative”.

64 Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the protection of individuals with
regard to the processing of personal data by the Union institutions, bodies, offices and agencies and on the free movement of such data,
and repealing Regulation (EC) No 45/2001 and Decision 1247/2002/EC (OJ L 295, 21.11.2018, p. 39).
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tasks and powers of the EDPS as well as its institutional independence as a supervisory authority. It also
lays down the rules for data protection in the EU institutions. In practice, the tasks of the EDPS can be
divided into three main functions: monitoring, advice and cooperation. As part of his advisory role, the
EDPS advises the Commission, the Parliament, the Council, but also agencies on data protection matters in
a number of policy areas. The intervention of the EDPS is generally provided for in the founding regula-
tions, for example when it comes to concluding agreements between agencies on the exchange of personal
data, as is the case between FRONTEX and EUROPOL.

VIIL. The future of the agencification process

The past decades have shown that the agencification of the EU administration is an evolving pro-
cess. However, some trends can already be observed which make it possible to predict their future to a
certain extent. First of all, the somewhat chaotic proliferation that occurred at an early stage was remedied
by the “Common Approach” criteria, which provide a clearer framework for setting up agencies. The EU
legislator should henceforth be able to use these tools to set a certain order in shaping its internal struc-
ture. Furthermore, litigation before the CJEU has enabled the legislator to identify the appropriate legal
bases in view of the need to fulfil the administrative tasks lying ahead. The recent creation of ELA on 20
June 2019 shows that there is still a commitment to agencification as an appropriate method of adminis-
tering the EU.

Obviously, the trend of agencies will be to increase in number, as the EU is being given more powers
and the benefits of agencification are not called into question. It cannot be excluded that agencies may be
closed or merged and even join the institutions once they lose their “raison d’étre”. However, there does
not seem to be a clear trend towards such a scenario. It rather appears that certain agencies could evolve
to play a decisive role in certain areas, such as FRONTEX in the area of external border protection, which
will be equipped with its own border and coast guards. Similarly, it cannot be ruled out that ECDC may
become an even more important entity due to the pandemic and the need to support Member States’ action
in the area of public healths5. Consequently, the agencies will remain, hereby decisively influencing the
functioning of the EU.

As EU “satellites”, the agencies are representatives of the supranational sphere in the territory of
the Member States. Geographical distance and decentralization are challenges that put at risk the coher-
ence of the administrative action by the agencies. These challenges can only be overcome through the use
of telecommunication means, modern technologies, the organization of continuous meetings and staff ex-
changes, etc. Work in an agency therefore requires some effort. The advantages are not obvious, but they
respond to a political demand to ensure greater representativeness of the EU in the Member States through
administrative decentralization.

IX. Conclusions

This article has presented various facets of the phenomenon of agencification in the European ad-
ministration, explaining the status of agencies within the EU legal order, how they are set up, their internal
organization and funding, their decision-making procedures and how they function. Agencies have also
been classified according to certain categories in order to facilitate a better understanding of their “raison
d’étre”. The challenges faced by the agencies in their day-to-day business have also been presented. The
article has also focused on their relationship with the EU institutions, in particular on the control of legality
carried out by the EU institutions. It has thus been shown that the agencies are far from operating in a legal
vacuum. Instead, they are firmly anchored in the EU’s institutional structure and subject to a strict scrutiny
oflegality by various actors, including the Commission, the Parliament, the EO and the CJEU. Agencification

65 On the evolution of public health policy in the EU, see Kiihn, W., "The social model established by the European Constitution: An
analysis from the perspective of the protection of public health ", International Agenda, Year XII, N° 23,2006, p. 327.
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has succeeded in establishing itself as a new form of mixed administration, not initially provided for in the
Treaties, including the participation of the Member States, hereby promoting the acceptance of EU law by

the latter.

List of agencies mentioned

Name of the agency Acronym Headquarters
Agency for the Cooperation of Energy Regulators | ACER Ljubljana
The Translation Centre for the Bodies of the Eu- | CDT Luxembourg
ropean Union
Centre for the Development of Vocational Train- | Cedefop Salonika
ing
Agency for Law Enforcement Training CEPOL Budapest
Community Plant Variety Office CPVO Angers
Aviation Safety Agency EASA Cologne
Asylum Support Office EASO Valletta
European Banking Authority — EBA AWO Paris (formerly Lon-
don)
Centre for Disease Prevention and Control ECDC Stockholm
Chemicals Agency ABOUT ECHA Helsinki
Defence Agency EDA Brussels
FBO
Fisheries Control Agency EFCA Vigo
Food Safety Authority EFSA Parma
Insurance and Occupational Pensions Authority | EIOPA Frankfurt am Main
Labour Authority ELA Bratislava
Medical Products Agency CMS Amsterdam (for-
merly London)
European Maritime Safety Agency EMSA Lisbon
Agency for Cybersecurity ENISA Athens and Hera-
klion
Prosecutor’s Office EPPO Luxembourg
AESA
Securities and Markets Authority ESMA Paris
Foundation for the Improvement of Living and | EUROFOUND Dublin
Working Conditions
Office for Intellectual Property EUIPO Alicante
Agency for the operational management of large- | eu-LISA Tallinn/Stras-
scale IT systems in the area of freedom, security bourg/Sankt
and justice Johann im Pangau
Office of Justice EUROJUST The Hague
Police Office EUROPOL The Hague
Border and Coast Guard Agency FRONTEX Warsaw
BEREC Office Agency for Support to the | Riga
Agency of
European regulators of the
Electronic communications
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